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IM BEHALF O PETITIONER:

[NETRUCTIONS:
Thig is the deeision in your case.  All docmnents bave been celumed o the affice which oripinally decided vour vase.
Any [urther inguiry must he owadk: (0 thar office,

If vou Leliere the law was insppropriately applicd o e sy used in veaching the decision was inconsistent witk e
intormuation provided or willl preceden decisvens, you may fikc 0 morion to reconsides. Swch w modon must sgte e
rewsons for reconsideration and be supported by any perunent preceden decisions. Any motion o eeconsider muer be
filed within 30 days of the decision thae the motion sceks w0 rceonsider. as coguinsd woder 8 O.F R V035600 1.

If you have new or addivions] intorracion wiich vou wish e bave considered, you may file 3 motion Lo reopen. Such
a morinn st stai the new fass 0 he proved at che eopened procesding anl Te supported by affidavits or other
docomenliny evidem e, Ay motion to Loopasn st be fled withio 20 days af the decision that the meico seeks T,
cxocpr thar failure wy Bl befire this porvied expics: may be eseosed o the diseretion of the Service whers o @s
demonstrated i the delay was reawinahle amed beyvend rhe concrol of the applicanl ur pedtivner. |d.

Any morion must be filed with the offive which criginglly decidal your case alomyg wirk 3 e of $1100as cequired under
BCOFR 13T
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DISCUSSION: The oreference wvisa petiticn was deried by the
Direclos, Vermont Service Canter, ano 18 now bhefore -he hzmsocizte
Cormissioner for RExaminatierna on aaspeal. The aprpeal will Le
amissod.,

The petitioner iz a cornstruchias aorpsry. It aezks to enplov the
benefiniary permanercly irn the Uniled Zlales as a2 stonomzson. As
required by gbabka-e, the petition is accompanicd by an individoal
lebor certification approvad by the Jenartmert of Labor. Tha
director coterminsd that the pelilicrer had oot established chat it
lad the financial ability to psy the kencoficiary the nroffersd wage
a0’ Lhe filing dates of the wizgs potit-on.

T oappcal, counsel subinits a briel and scditonal evidence.

Saclion 20310b) (2] (A1 (i) ol <he Tmedigraticr and Nal icnalizy 2ot (the
Actl, B T.8.0. 1183 (k) (3} (A)ii), nravides [or the granting of
prefersnce olasgification Lo gqualilled immigrants who are czpable,
akt the Limg ot pelilioning [or classification under this parscraph,
oI pertcrmins skilled lahor {vroquiri-ag at leasl Lwo yvears training
or experience), not of a temporary or gzasonzl nature, for which
qua_ified workers are ncol svailsbls - tas Uniton States.

& C.7.R. 2041.94{g) {2) zzataes in pertinent parl:

ABiliry of progpective employer to pay  wage. Ay
petition filed by or for an employmont bkazed Licnigrant

which roeguires an offer of emp’ovment nmugl be zocompan od
by evidence that the yrggpective United States omplover
fizs Lz ability te pay itle proffercd  wage. L1
petitioner must demcrnstrste thlz ability at Lbe cime ths
priority date is sstablishod ang conlinwing unki? ths
beneticiary obtaing lawfal Dermacent resideroco, Evidence
of thiz abkiZity snall ke either in the form of copies o2
zrmmual repovta, federal tax retutne, of audikted finanoial
statemnsnls.

Eligibi ity din tn_g matter Zinges on the petitioner's ability o
may the wage cffered as of the petit-_on's Eiling date, wa’ch is theo
cate the requesz  Zor labor certificazion was accested  for
oracesaliiy by oany office wothin the employinent mystor ot Lhe
Jeoartmert of Labor., Matter of Wing's Yea Housc, 18 I&N Dec. 158

(2dat, Reg. Coom. 15775 . Sere, bae petiticr’z2 fiilag date is
Jacuary 12, 1398, lhe heneficcary's salary as stated or che labor

certificacion ig $20.6%7 per hour or $£3,833.20 per annur,

Younsel Znitially submitted a copy of the petiticper s 1%%2 Form
120 1r.5. Dorporation Incoms Tax Retura whical reflected ovcas
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receipts of §9R4,927; gross profift of 524,.203; compersation of
afTicora of 20;: salaries and wages paid of 50; and a taxable income
berors nsl operating lass deducrsion ard =zpecsal deduckieoeng of -
S1_,070.

L=

Thz director conoluded cthat Lhe evidence suomitkbed did not
ezxtablish Lhat Ehe petiticnesr had the ability to pay the proffered
wage az of tho filing date of the petitcicr. On Junse 1, 2001, tke
director regquested additicnsl sv-_dence o establizh that the
peLilioner had the ability to pay the proffered wagre as of January
1z, 2232, to include the petifticnsr's 1592 and 2000 Zederal tax
ToTLITHA.

Ia resvponse, counssl submit-ed W-2 Waso and Tax Stetemants for the
benelicary which showed he was paid &°1,7°00.00 in 159%, 5.5,735.940
in 19%3, and &5, 100,00 in 2000, and oopleg of Lhe petitichosr's
199% and 2000 Form 1123 7.5, Corporatior Incoms Tax Return.  The
199% tederal Lax re-urn refleczed grosms roocipts of 51, 45E5,102;
gross prollic of 5%2,811; oompenzation of officers of 50; salaries
and wages paid of 40; and a taxakle iazoms before net cpsraning
Tosa deduction and goedial deduc:ions ol 53,3920 The 2000 fedaral
Cax raourr ref’eclad gross receipts of 57,682,379 groas profit ol
$303,25368; compensaticn officors of $76,400; falariss ard wages paid
ol $51,400; and a tawadle income oefore nel operating loss
cediacticr ard gpecial deduclions o 517,223,

Tao cirector determined that the addticral evidencs did cob
ratabliak chat the petitioner kad the akility Lo pay the profforod
wadge ad deried the petiticn acoordingly.

on appeal, counasl argues that "Dy havicg the sgervices of the
aorciclary, or & full-time basis, the vectitioner will ke able Eo
doadnish his use oI guprcoatractors Lo corplete masonry work and
incrzase btke amcurnt of salary pald -o —he benefigiary,!

Cremscl’a aggerlion that the funds Daid to independent conbractors
coaid be uged to pay the benefic_ary's sslary iz not perguasive.
These [unds worn rot retained by tke petiticner for [uturs usc,
Inzbead, theae rmonles were  oxpendsd or compensating che
coMbrattors, aqnd thsrefore, not vreadlly available for pavmenl of
The bepeliciary's salary in 1935, In addizion, 1T ie acLed that in
zach year tho taxakble incooe and the wage paid o <he kenciciazy
doos ncht egual Lhe amount of tho srcffesed wage. Eased oo bthe
gvidends submitted, f canrot be found that the pe_itioner had
guclbicient Zunds avai aZle Lo pay tae beneficiary the proefforod
wodge an Lhe tims of filing Las application for alien erplovmont
cerlilication az rojuicsd by 6 CLF.R. 204, uigh (2.
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Atter a review of the federal taw roturns, it is conoloded Lhal Lhe
peLlilioasr has net established that it nad snfficient =zwailable
fvnds Lo pay Lhe salary offersed at the Lime of filing of the
petition and continuing to prosont.

The burdel of proof in these proceesdings resta aclely with the
petiticoner. Section 791 of the Ret, 8 U.5.C. 2351, The peritioner
he=z noz met thaz- buxdern.

ORDER: The appea. is dismissed.



